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CREATING COLLATERAL SECURITY PACKAGES

•

Types of collateral
1

What types of collateral and security interests are available?

it is the only form of mortgage not required to be registered under
the Registration of Instruments Law (Law No. 9/2018) (RIL). This
can be important as there is a possibility the Registration Office
would not permit such registration in practice for mortgages by
foreign lenders.

Overview
Project finance has developed only recently in Myanmar, as it has
opened to foreign investment and updated its laws relating to foreign
investment and financing. In particular, Myanmar banks did not have
the capacity to provide the services required to support major project
financings. The Central Bank of Myanmar (CBM) has been liberalising restrictions on foreign banks participation in Myanmar, and
this is expected to increase in coming years, improving financing for
Myanmar projects.
Myanmar comprises seven states, seven regions and five autonomous areas. It is important to be aware of the laws applying to projects
at each level of government.

Myanmar’s laws
Myanmar’s legal system is lacking clear precedents to confirm the
legal position in many areas. Its commercial laws comprise colonialera statutes as well as modern legislation, which it has been rapidly
developing since it opened to foreign investment in 2011. Many of
these laws have only recently been implemented and the Myanmar
government is still developing its understanding of, and administrative
practices regarding, such laws. As a result, the guidelines or regulatory
practices of Myanmar government agencies regarding the application
of the law may conflict with the terms of the law itself.
For these reasons, it is not possible to obtain unqualified opinions
in relation to project financing in Myanmar.

In the past, in practice, it was not possible for foreign citizens or companies with any foreign shareholding to create security over immoveable
property under the 1987 Transfer of Immovable Property Restriction
Law (TIPRL). The TIPRL prohibits the transfer to or acquisition of
immovable property by foreign citizens or ‘foreign-owned companies’, defined as companies that are not 50 per cent or more owned or
controlled by Myanmar citizens. However, the Myanmar government’s
practice was to interpret this definition more narrowly with reference
to the former 1914 Myanmar Companies Act (MCA), which defined a
‘foreign company’ as a company with any foreign shareholding. In
order to navigate this requirement, lenders have typically used a local
Myanmar bank as a security agent to hold the security on their behalf.
Section 228(b) of the Myanmar Companies Law (Law No. 29/2017)
(MCL), which repealed the MCA, provides that neither the grant of a
mortgage or charge nor the exercise of rights by or on behalf of the
mortgagee or chargee to realise the value of the property secured
thereby will be taken to breach the TIPRL. However, this provision does
not sit well with section 464 of the MCL, a general savings provision
in relation to foreign companies and the TIPRL and, as a result, views
differ. In practice, a local security agent is generally still appointed
(and such an agent may still be required where a mortgage other than
by a deposit of title deeds is proposed, as foreign mortgagors continue
to have difficulty registering mortgages in practice under the RIL).

Security over movable property
Types of security available in Myanmar
Security over immovable property
The 1882 Transfer of Property Act (TPA) permits the creation of six
types of mortgages: simple mortgage, mortgage by conditional sale,
usufructuary mortgage, English mortgage, mortgage by deposit of title
deeds and anomalous mortgages.
Of these, English mortgages are the most widely used in other
common law jurisdictions and offer the strongest protection to lenders,
as they involve a transfer of the title to the property to the mortgagee.
However, these are relatively uncommon in Myanmar. Simple mortgages, which grant mortgagees the right to judicial sale on default have
been created in a number of recent transactions in Yangon. Mortgages
by deposit of title deeds (called equitable mortgages in other common
law jurisdictions) are the most common type of mortgage used in
Myanmar for two reasons:
•
the rate of stamp duty is nominal for mortgages by deposit
of title deeds, while it can be considerable for other forms of
mortgages; and

Security may be created in movable property by way of charge, pledge
or deposit of title documents (other than for marketable securities).
Typically, charges are created over moveable property and actionable
claims (including local and offshore bank accounts and receivables).
It is also common to create security over contractual rights (such as
construction contracts and PPAs) and licences through an assignment
by way of security. Shares are typically secured by a pledge.
It is possible to create a floating charge over all of the assets of
a company or a specific class of assets, for example, accounts receivable. Unlike under English law, a floating charge ranks equally with
other security in a distribution on a winding up.
In addition, guarantees are possible under the 1872 Contract Act.
The Contract Act codifies and entrenches certain rebuttable default
protections for guarantors under English common law. As such,
caution is necessary in adopting forms of guarantee commonly used
under English law.
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Collateral perfecting
2

How is a security interest in each type of collateral perfected
and how is its priority established? Are any fees, taxes or
other charges payable to perfect a security interest and,
if so, are there lawful techniques to minimise them? May
a corporate entity, in the capacity of agent or trustee, hold
collateral on behalf of the project lenders as the secured
party? Is it necessary for the security agent and trustee to
hold any licences to hold or enforce such security?

Priority
Generally, as in other jurisdictions, the ranking of security is determined
by the order in which it is created or notice is given (unless varied by a
deed of priority).

Formality requirements
In the case of any type of mortgage other than a mortgage by deposit of
title deeds, a written instrument signed by the mortgagor and attested
by at least two witnesses must be executed under section 59 of the TPA.
Section 58(f) of the TPA provides that a mortgage may be created by
deposit of the title deeds, with the intent to create security over such
documents. The TPA does not set out any formalities for the creation
of mortgages by deposit of title deed; however, it would be advisable to
document the intent to create security over such documents in writing,
and stamp it under item 6 of the schedule to the 1899 Myanmar Stamp
Act (MSA).
There are no formalities or agreed procedures for guarantees or
charges under the Contract Act. In particular, unlike under English law,
a guarantee need not be in writing in Myanmar (although it would be
advisable to reduce this to writing). Assignments of contractual rights
and licences may be effected by a contract executed by the assignor
and assignee.
A pledge is a form of bailment under Chapter IX of the Contract Act,
and requires the delivery to the pledgee of the pledged property.

Stamp duty
Stamp duty is required to be paid on project financing documentation
on or before execution under section 17, or if it is executed outside
Myanmar, within three months of being brought into Myanmar, under
section 18(1), of the MSA. Proof of signing abroad is advised to be
notarised and consularised at the place of signing.
In practice, it is advised by the authorities that loan agreements are
subject to stamp duty at the rate of 0.5 per cent of the loan amount. The
stamp duty applicable to mortgage instruments can range from 0.5 to 6
per cent in Yangon, or 4 per cent elsewhere, of the amount secured by
the mortgage, depending on the type of mortgage and whether possession of the mortgaged property is given or agreed to be given. The
stamp duty applicable to the document recording the intention to create
security in connection with the deposit of title deeds described above is
only 9,000 kyats, plus 650 kyats for every 10,000,000 kyats secured by
the mortgage in excess of 100,000,000 kyats. Charges and assignments
by way of security are required to be stamped at the rate of 0.5 per
cent of the amount secured, and pledges are required to be stamped at
the same rate as a mortgage by deposit of title deeds. Guarantees are
required to be stamped at the rate of 300 kyats.
The application of the MSA is not settled in all cases. However, if
the assessed amount is later found insufficient by a court, in order for
the incorrectly stamped document to be admitted as evidence, it will
be necessary to pay the original duty payable together with penalties
at the rate of three times the original duty payable. Where the application of the MSA is unclear, it is possible to seek the official view of the
authorities pursuant to the adjudication process in sections 31 and 32
of the MSA. If that adjudication process is followed and the instrument

is endorsed in accordance with that adjudication, it is deemed to be
duly stamped.
Stamp duty can be minimised where more than one instrument
is used in a mortgage or a loan agreement, under section 4(1) of the
MSA. If one document is stamped at the highest rate applicable to any
of them, the remainder can be stamped at 100 kyats for each document under the same transaction.

Filing requirements
All mortgages and charges created over a company’s assets must
be filed with the companies’ registrar (DICA) within 28 days of creation under section 229(a) of the MCL. Failure to do so will affect
their enforceability against a liquidator or creditor of the mortgagor
or chargor.
Mortgage instruments securing more than around US$70 must
be registered under the RIL. Failure to register such instruments will
affect their validity.

Notice requirements
Under the TPA, a transfer of actionable claims, including pursuant to
a charge, will only be enforceable against a third-party debtor under
that claim who has received notice of the creation of such security and
the details of the transferee.

Agents and trustees
Security may be held under a security trust pursuant to the 1882
Trusts Act (TA), or an agency structure, which may be created by
contract under Chapter X of the Contract Act, in each case on behalf of
lenders who may change from time to time. Security agents are more
common in Myanmar; however, lenders should consider which structure is advisable in each transaction. In particular, under section 60
of the TA, trust property will be protected in the event of the trustee’s
insolvency, while the position regarding the insolvency of an agent
is unclear.
Parallel debt clauses are not common in Myanmar.

Assuring absence of liens
3

How can a creditor assure itself as to the absence of liens
with priority to the creditor’s lien?

Under the MCL, any person may obtain an extract of the corporate information of a registered company from DICA’s electronic register, called
MyCo, on payment of the prescribed fee. DICA published Notification
No 57/2018 on 9 July 2018 setting out its filing fees, including the fees
to request an extract of the corporate information of a company. The
extract will list mortgages and charges created by the company.
However, due diligence continues to be a challenge in Myanmar,
reflecting limited information available through public sources, the
poor record keeping and compliance by Myanmar companies, lack of
familiarity with due diligence and sensitivity to disclosing company
information. There are limitations to information available from DICA
searches, for example, it shows only that security has been created,
without further detail. In addition, apart from DICA, few regulators
maintain electronic records, making searches difficult. Records, where
available, may also be in Myanmar language, and Myanmar’s laws and
regulatory practices are changing rapidly, underscoring the need for
local advisers. Particular challenges include, for example, litigation
searches, title deed searches and determining the transferability of
land, and verifying compliance with stamp duty.

www.lexology.com/gtdt
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Enforcing collateral rights
4

Outside the context of a bankruptcy proceeding, what
steps should a project lender take to enforce its rights as a
secured party over the collateral?

Three methods are available to enforce security under Myanmar law:
civil suits, appointing a receiver or taking possession of the security. In
practice however, only civil suits are used to enforce security.
The Myanmar court system lacks transparency and there are few
precedents regarding enforcement of collateral. The steps to initiate
a case to enforce collateral include filing a civil suit at the court of
competent jurisdiction for recovery of debts under the 1908 Code of
Civil Procedure. After obtaining a decree, an application must be filed
to the court that passed the decree for enforcement of the decree or
order. Execution may be effected either against the person or property
or both, of the judgment debtor.
Receiverships are possible in certain circumstances under Part
IV of the Insolvency Law (Law No. 1/2020) (IL), which entered into
force on 25 March 2020 under Order No. 50/2020 issued by the Office
of the President of Myanmar (the provisions relating to cross-border
insolvencies have not yet entered into force). Typically, security documents will include a right of receivership; however, in practice, such
rights are not exercised in Myanmar.
In the case of security over moveable property, it is theoretically possible for the lender to take possession of the secured assets;
however, this has not been done in recent practice.

Enforcing collateral rights following bankruptcy
5

How does a bankruptcy proceeding in respect of the project
company affect the ability of a project lender to enforce its
rights as a secured party over the collateral? Are there any
preference periods, clawback rights or other preferential
creditors’ rights with respect to the collateral? What entities
are excluded from bankruptcy proceedings and what
legislation applies to them? What processes other than
court proceedings are available to seize the assets of the
project company in an enforcement?

Effect on enforcement
Myanmar’s new IL has introduced an international standard insolvency framework to Myanmar. The IL affects the claims of foreign
and local creditors in the insolvency of a company equally. The IL is a
complex legal code which may present challenges to those who have
to implement and administer it.
The IL introduces a corporate rescue and rehabilitation procedure
to Myanmar. This procedure is largely intended to replace receivership although, in any case, receivership had not been used in the past
in Myanmar. Under this new procedure, a rehabilitation manager may
be appointed either by the board of directors (if it is insolvent or likely
to become insolvent at some future time), a secured creditor who is
entitled to appoint a receiver and holds security over all or substantially all of the company’s assets or the court under section 43 of the IL
to develop a plan to rescue a company. Such a plan must be developed
and proposed to creditors within three months (under section 71(a) of
the IL), called the rescue phase. During this period, the creditors are
not permitted to enforce their security (section 56 of the IL).
If approved, the rehabilitation plan binds all creditors in respect
of claims arising on or before the rescue phase (section 77(a) of the
IL). During the implementation of the rehabilitation plan, security may
be enforced by a secured creditor except where it is inconsistent with
the rehabilitation plan and the creditor voted for it or where the courts
so orders (section 77(b) of the IL).

If the rehabilitation plan is not approved by creditors, the company
transitions to a winding up (section 88 of the IL). Under section 172 of
the IL, it is not possible to enforce security after the appointment of a
liquidator except with his consent. A creditor must complete execution
against secured goods or land or attach any debts due under section
175(c) of the IL prior to this. Generally, this will not be feasible except in
the case of immoveable property, when execution against land can be
completed simply by appointing a receiver (this is only possible in the
case of a written mortgage which grants a power to appoint a receiver,
not a mortgage by deposit of title deeds). In all other cases, a secured
creditor will need to prove in the winding up of the company.

Adjustments of prior transactions (clawback rights)
Generally, upon the order of the court, the following transactions can
be avoided:
•
gifts and other undervalued transactions entered into within two
years of commencement of the insolvency proceedings (four years
if the transaction was with a related party, or five years if there
was an intent to defeat, hinder or delay creditors being paid their
claims) can be avoided under section 360 of the IL unless entered
into in good faith for the purpose of carrying on its business and
under the reasonable belief that the transaction would benefit
the company;
•
preferential payments within six months of commencement of the
insolvency proceedings (or four years if to a related party) to an
unsecured creditor can be avoided under section 361 of the IL;
•
extortionate credit transactions under section 363 of the IL; and
floating charges created six months before the commencement of
•
the insolvency proceedings (or four years if for the benefit of a
related party) under section 364 of the IL, except to the extent of
consideration received by the company.

Priority of payments
Under section 205 of the IL, the entitlements of employees will be paid
first in a winding up. Secured creditors will be paid next, followed by the
statutorily preferred debts described in section 196(b) of the IL (such as
the expenses of the winding up), unsecured creditors, and the residue
will then be distributed among the members pursuant to section 195(c)
of the IL. The super priority granted to employees reflects a unique
policy decision in the IL. It is also notable that tax liabilities have only
the same priority as unsecured creditors.

FOREIGN EXCHANGE AND WITHHOLDING TAX ISSUES
Restrictions, controls, fees and taxes
6

What are the restrictions, controls, fees, taxes or other
charges on foreign currency exchange?

Cross-border remittances of funds to or from Myanmar are governed
by the Foreign Exchange Management Law (Law No. 12/2012) (FEML).
Under the FEML, remittances are classified as ordinary transactions
(for example, short-term operational remittances or fees) or capital
transactions (for example, loans or business investments). Generally,
prior approval is required from the Central Bank of Myanmar (CBM) for
capital transactions, but not ordinary transactions. However, the definitions of both categories in the FEML are unclear and the CBM’s practice
is inconsistent, so in practice it is necessary to confirm with the CBM
how to deal with each foreign remittance.
The rules under the FEML require prior CBM approval for disbursements of foreign loans in Myanmar. Under the CBM announcement of
July 2016, updated on 29 January 2020, it will take into consideration
matters relevant to the borrower, including the capital amount already
brought into Myanmar, the terms of the loan agreement, repayment
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schedule and the debt-to-equity ratio in granting such approval. It is
not necessary to obtain CBM approval for each subsequent remittance
repaying the loan principal or interest.

Investment returns
7

What are the restrictions, controls, fees and taxes on
remittances of investment returns (dividends and capital)
or payments of principal, interest or premiums on loans or
bonds to parties in other jurisdictions?

9

May project companies establish and maintain foreign
currency accounts in other jurisdictions and locally?

Under the FEML and Notification No. 7/2014 of the CBM, Myanmar
companies can also open offshore foreign currency accounts with CBM
approval, provided they file monthly bank statements with the CBM. In
practice, we understand the CBM has approved companies using such
accounts for the purpose of obtaining foreign currency-denominated
loans for project financing. The funds from the loans are transferred
into Myanmar by the Myanmar project company itself.

Loan repayment
Generally, there are no restrictions on payments of principal, interest or
premiums on loans or bonds approved by the CBM under the FEML as
described in the foregoing question. Withholding tax may be payable on
interest payments to non-residents as described below.

Investment returns
A permit is likely to be required from the Myanmar Investment
Commission (MIC) under the Myanmar Investment Law (Law No.
40/2016) (MIL) for project financed projects (as described below).
Section 56 and 59 of the MIL permit remittances of investment returns
in respect of such projects subject to payment of all local taxes on the
returns. Such taxes include capital gains tax payable on capital income
at the rate of 10 per cent in most sectors and 40 per cent for oil and
gas assets.
Withholding taxes also apply for certain categories of corporate
income, although since 1 July 2018 these generally do not apply to
Myanmar-resident companies under Notification No. 47/2018 of the
Ministry of Planning, Finance and Industry. Where applicable, residents
can offset withholding taxes against their final end of fiscal year tax
liability, while non-residents cannot. Under Notification No. 47/2018, the
withholding amounts from 1 July 2018 are:
Category

Residents

Non-residents

Interest payments

0 per cent

15 per cent

Royalty payments

10 per cent

15 per cent

Payments by government and
government instrumentalities under
contracts for goods and services

2 per cent

2.5 per cent

Payment by the private sector under
contracts for goods and services

0 per cent

2.5 per cent

The withholding rates can be reduced if a person not resident in
Myanmar is a resident of a country that is party to a double tax treaty
with Myanmar. Myanmar has double tax treaties with Bangladesh,
India, Indonesia, Korea, Laos, Malaysia, Singapore, Thailand, the United
Kingdom and Vietnam and it is in the process of finalising treaties with
other jurisdictions (those with Bangladesh and Indonesia are not yet
ratified). Under the double tax treaty with Singapore, the amount withheld on interest payments will be reduced to 8 per cent if the payment is
to a bank or financial institution or 10 per cent if it is to any other person;
and the amount withheld on royalty payments will be reduced to 10 per
cent for patents, designs or models.

Foreign earnings
8

Must project companies repatriate foreign earnings? If so,
must they be converted to local currency and what further
restrictions exist over their use?

There is no requirement to repatriate foreign earnings. If foreign earnings are repatriated into Myanmar, they may be deposited in a foreign
currency account, subject to the approval of the CBM.

FOREIGN INVESTMENT ISSUES
Investment restrictions
10 What restrictions, fees and taxes exist on foreign investment
in or ownership of a project and related companies? Do the
restrictions also apply to foreign investors or creditors in the
event of foreclosure on the project and related companies?
Are there any bilateral investment treaties with key nation
states or other international treaties that may afford relief
from such restrictions? Would such activities require
registration with any government authority?
Generally, for any investment in certain large-scale projects, a permit
will be required from the Myanmar Investment Commission (MIC) under
the Myanmar Investment Law (Law No. 40/2016) (MIL). This includes
investments that are strategically important, capital intensive, have a
large potential impact on the environment or local community, use state
owned land and other designated investments. Foreign investors will
also require an endorsement from the MIC to have the right to enter into
a long-term lease of land or to obtain certain tax incentives even where
a permit would not be required.
The approval of the MIC will also be required for the direct (and
technically, indirect) acquisition of a majority of shares or controlling
interest in a company with an MIC permit or endorsement, or the acquisition of 50 per cent or more of the assets of a company with an MIC
permit. The MIC has advised recently that indirect transfers of shares in
companies with MIC permits or endorsements do not need to be notified
to it; however, a prudent approach would be to seek a view from MIC on
a matter-by-matter basis.
Sectoral foreign investment approval may also be required.
Notification No. 15/2017 titled List of Restricted Investment Activities,
issued by the MIC on April 10 2017 in relation to section 42 of the MIL
(MIL Notification), is intended to comprehensively list the types of
investments that are restricted to foreign investment, require approval
of a Myanmar government ministry or may only be made through a
joint venture. Among others, it requires approval from the Ministry
of Electricity and Energy (MOEE) for power projects producing more
than 30 megawatts. While the MIC updated the MIL Notification during
2018 (for example, on 9 April 2018, it updated the criteria for approvals
from the MOEE for energy sector projects), as Myanmar’s laws evolve,
the MIL Notification will become dated, and investors are advised to
obtain advice on the particular approvals applicable at the time of their
investment. Generally, there is no foreign investment restriction to
investment in a company engaging in projects such as power or infrastructure projects.
Projects in a special economic zone in Myanmar will be subject to
the Myanmar Special Economic Zone Law (Law No. 1/2014).
While Myanmar’s investment treaties (including the ASEAN
Comprehensive Investment Agreement) give protections to investors, Myanmar has provided such protections for foreign investors
under the MIL.

www.lexology.com/gtdt
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Insurance restrictions

Nationalisation laws

11 What restrictions, fees and taxes exist on insurance policies
over project assets provided or guaranteed by foreign
insurance companies? May such policies be payable to
foreign secured creditors?

14 What laws exist regarding the nationalisation or expropriation
of project companies and assets? Are any forms of investment
specially protected (from nationalisation or expropriation)?

Where a permit is required under the MIL, section 73 of that law requires
that insurance be obtained for the project from an insurer licensed to
carry on an insurance business in Myanmar. Myanmar’s insurance
sector is currently undergoing significant growth with the introduction
of foreign competition. Under a liberalisation of the sector announced
by the Ministry of Planning, Finance and Industry on 2 January 2019,
it issued licences to five foreign life insurers and three life and three
non-life foreign-local joint ventures on 28 November 2019 to conduct
insurance businesses in Myanmar. Insurance is therefore likely to be
more accessible in future for Myanmar projects.
Section 12(c) of the Myanmar Insurance Law (Law No. 10/1993)
permits Myanma Insurance (a state-owned insurance company) to reinsure inside and outside of Myanmar, and insurance policies obtained
from private insurers in Myanmar may be reinsured pursuant to
Directive No. 4/2020 issued by the insurance sector regulator, the
Insurance Business Regulatory Board, on 12 May 2020.
Insurance policies over project assets are payable to foreign creditors who are listed as a beneficiary of the policy or where the policy has
been assigned to the creditor.

Worker restrictions
12 What restrictions exist on bringing in foreign workers,
technicians or executives to work on a project?
It continues to be difficult to employ unskilled foreign labourers in
Myanmar. Section 51(c) of the MIL provides that investors shall appoint
only Myanmar citizens in unskilled positions, and the Myanmar government has a strong preference for local employment in such positions.
Most foreign employees work in Myanmar under a business visa.
If they intend to stay in Myanmar for longer than 90 days, they are
required to also obtain a stay permit and foreigner registration certificate under the Foreigners Registration Rules of 1948. The Directorate of
Investment and Company Administration (DICA) may be able to assist
investors with stay permits and visa renewals. For companies with an
MIC permit, the permission of the MIC is required to appoint foreign
employees to senior management, or as technical experts or consultants under rule 206 of Notification No. 35/2017 of the MIC.

Equipment restrictions
13 What restrictions exist on the importation of project
equipment?
Generally, a company needs to register as an importer with the
Ministry of Commerce (MOC) under the Export and Import Law (Law
No. 17/2012) and an import licence may also be required for particular
goods required for construction works for projects. Under Notification
No. 69/2015 of the MOC, an automatic license applies to some imports
and a non-automatic licence to other imports. In practice, the MOC
previously permitted only Myanmar citizens to register as an importer
and obtain import licences. However, it relaxed this practice in 2016,
permitting foreign-local joint ventures to import construction materials
under Notification No. 56/2016 dated 7 July 2016, and finally permitted
wholly foreign-owned companies to import construction materials
under Notification No. 36/2017 dated 12 June 2017. As a result, it is
now possible for wholly foreign-owned companies to import construction materials.

The MIL contains an express guarantee against expropriation, as well
as nationalisation, with exceptions set out in the law, including for
public interest.

FISCAL TREATMENT OF FOREIGN INVESTMENT
Incentives
15 What tax incentives or other incentives are provided
preferentially to foreign investors or creditors? What taxes
apply to foreign investments, loans, mortgages or other
security documents, either for the purposes of effectiveness
or registration?
Under the Myanmar Investment Law (Law No. 40/2016) (MIL), the
Myanmar Investment Commission (MIC) has discretion to grant company
tax exemptions for three, five or seven-year periods to investments in
‘promoted sectors’, depending on the designation of the place of investment in Notification 10/2017 issued by the MIC on 22 February 2017.
The promoted sectors are set out in Notification 13/2017 (Classification
of Promoted Sector), issued by the MIC on 1 April 2017. They include,
in particular, infrastructure investments, including road, rail, port and
power. Investors may obtain these exemptions by applying for an MIC
permit or endorsement and making a tax incentive application.
Under section 77 of the MIL, the MIC is also authorised to grant
exemptions from customs duties and other taxes on the import of
construction material for the construction of a project for which a permit
has been granted by the MIC.

GOVERNMENT AUTHORITIES
Relevant authorities
16 What are the relevant government agencies or departments
with authority over projects in the typical project sectors?
What is the nature and extent of their authority? What is the
history of state ownership in these sectors?
Myanmar has a number of central and regional regulators. Generally,
the Myanmar Investment Commission (MIC) and the companies’ registrar (DICA) will be relevant to projects generally, while the Ministry of
Electricity and Energy (MOEE) regulates oil and gas and power projects,
the Ministry of Natural Resources, Environmental Conservation and
Development Affairs (MONRECDA) regulates mining sector projects,
and the Ministry of Transportation and Communication (MOTC) regulates transportation, port and telecommunications sector projects.
Waste water management is generally within the purview of regional
governments and city development committees such as the Yangon City
Development Committee.

REGULATION OF NATURAL RESOURCES
Titles
17 Who has title to natural resources? What rights may private
parties acquire to these resources and what obligations does
the holder have? May foreign parties acquire such rights?
The state is the ultimate owner of all lands and natural resources above
and below the ground, above and beneath the water and in the atmosphere under clause 37(a) of the Constitution of Myanmar. Under section
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3 of the State-Owned Economic Enterprises Law (Law No. 9/1989), the
Myanmar government has the sole right to undertake certain economic
activities, including the exploration, extraction and sale of oil and gas,
petroleum and precious stones, power generation, broadcasting and
telecommunications services and banking and insurance services.
However, the government can invite private enterprises to participate in
such activities under a joint venture.
In practice, its preference has been to permit private participation
in the resources sector under production sharing contracts (PSCs).
In the case of major infrastructure projects such as port and airport
projects, typically the government grants a concession to the project
company which sets out the fees payable by the project company to the
government during the term of the concession.

Royalties and taxes
18 What royalties and taxes are payable on the extraction of
natural resources, and are they revenue- or profit-based?
Generally, the terms of royalties, and the threshold above which
production is split between the government and private investor, and
other payments will be set out in the terms of an applicable PSC for a
particular project.
The rates of royalty payments in the case of mining sector projects
are set out in the Mines Law (Law No. 8/1994), as amended by the Law
Amending the Myanmar Mines Law (Law No. 72/2015). These rates
range from two to five per cent depending on the mineral.
Dead rent is typically payable in respect of land held under a
permit for the extraction of certain natural resources, at prescribed
rates (for example, dead rent is payable under the Mines Law at the
rates published by the Ministry of Natural Resources, Environmental
Conservation and Development Affairs (MONRECDA)).
The main taxes applicable to foreign investments are company tax,
commercial tax and special goods tax (which are analogous to value
added taxes) and stamp duty.

Export restrictions
19 What restrictions, fees or taxes exist on the export of natural
resources?
Export restrictions may apply under the Ministry of Commerce’s (MOC)
regulations under the Export and Import Law, described in the question on equipment restrictions. Particular restrictions may apply to
foreign exporters. For example, under the MOC’s Notification No. 8/2018,
foreign-local joint venture companies may export only 22 value-added
mineral products produced by them or purchased from local manufacturers including refined minerals, and under MOC’s Notification No.
24/2019 foreign companies and foreign-local joint ventures may export
a further seven categories of commodities purchased from local manufacturers, subject to obtaining a permit from the MONRECDA.
Specific sectoral requirements may also apply. For example, on
15 November 2017, the MONRECDA issued an Announcement of the
Procedures to Export Tin Concentrate and Other Mixed Concentrate
governing exports of tin.

a production sharing contract (PSC) or obtaining a concession from the
government).
More generally, foreign lenders should be aware that other than for
intracompany loans, a licence is in principle required from the Central
Bank of Myanmar (CBM) under Chapter V of the Financial Institutions
Law (Law No. 20/2016) to lend money in Myanmar in connection with
taking security, as this will be considered a banking business. The CBM
has advised that this licensing requirement does not apply to entities
located offshore; however, given the terms of the legislation, it would
be advisable confirm this position with the CBM for each transaction.
In addition, an offshore entity is not permitted to carry on business in Myanmar without registering as an overseas corporation under
the Myanmar Companies Law (Law No. 29/2017) (MCL). While lending
money or creating security over property may not in itself amount to
‘carrying on business’ for the purposes of the MCL under section 43(b)
(vi), this will depend on the circumstances of the offshore entity’s business in Myanmar.

Registration of financing
21 Must any of the financing or project documents be registered
or filed with any government authority or otherwise comply
with legal formalities to be valid or enforceable?
Governmental registration and filing requirements may apply based on
the type of document. In particular, all mortgages and charges created
over a company’s assets must be filed with the companies’ registrar
(DICA) in accordance with the MCL, and mortgage instruments securing
more than around US$70 must be registered under the Registration of
Instruments Law (Law No. 9/2018) (RIL), as described above. Failure to
register such instruments will affect their validity.

Arbitration awards
22 How are international arbitration contractual provisions
and awards recognised by local courts? Is the jurisdiction a
member of the ICSID Convention or other prominent dispute
resolution conventions? Are any types of disputes not
arbitrable? Are any types of disputes subject to automatic
domestic arbitration?
Myanmar is a party to the New York Convention and has implemented
the Arbitration Law (Law No. 5/2016) to provide for the enforcement
of foreign arbitral awards. This law generally follows the UNCITRAL
Model Law on International Commercial Arbitration. While we are not
aware of any cases where foreign arbitral awards have been enforced
in Myanmar, this law provides for the enforcement of foreign arbitral awards.
There are no specific restrictions on providing for arbitration in
Myanmar, including requirements for domestic arbitration. In practice,
the Myanmar Government favours dispute resolution to be either by
Myanmar courts, or domestic arbitration. However, in our experience,
the Government has gradually begun to be comfortable with permitting
dispute resolution outside of Myanmar, and it would be advisable to
propose arbitration at an international institution such as the Singapore
International Arbitration Centre.

LEGAL ISSUES OF GENERAL APPLICATION
Government permission
20 What government approvals are required for typical project
finance transactions? What fees and other charges apply?
Typical project finance projects will require a Myanmar Investment
Commission (MIC) permit for the project as well as sectoral permissions,
which depend on the particular project (which may include entering into
www.lexology.com/gtdt
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Law governing agreements

PROJECT COMPANIES

23 Which jurisdiction’s law typically governs project
agreements? Which jurisdiction’s law typically governs
financing agreements? Which matters are governed by
domestic law?
Under Myanmar law, parties are free, in principle, to choose the
governing law of an agreement, subject to the operation of any applicable mandatory principles.
In practice, state-owned enterprises and Myanmar government
agencies will rarely agree to a choice of foreign governing law, and
Myanmar private parties also prefer that Myanmar law applies to the
transaction agreements. For agreements that are subject to scrutiny
under the Myanmar Investment Law (Law No. 40/2016) (MIL), the MIC
will generally require a choice of Myanmar law. In addition, we understand that, in practice, a Myanmar court may not accept jurisdiction over
a contract governed by foreign law.

Submission to foreign jurisdiction
24 Is a submission to a foreign jurisdiction and a waiver of
immunity effective and enforceable?
In principle, submission to a foreign court will be effective but it would
be advisable to agree the forum for disputing in the contract.
In relation to sovereign immunity, there is limited available case
law and no directly applicable statute. In principle, it is possible for
suits to be brought against the Myanmar government and governmentrelated parties under section 80 of the Code of Civil Procedure.
Section 8 of the State-Owned Economic Enterprises Law (Law No.
9/1989) provides that state-owned companies formed under that law
may sue and be sued. Based on this, at least in principle, suits against
such state-owned entities are possible in Myanmar.
It would be prudent to include a waiver of immunity clause
in contracts with Myanmar government parties, including stateowned entities.

ENVIRONMENTAL, HEALTH AND SAFETY LAWS

Principal business structures
26 What are the principal business structures of project
companies? What are the principal sources of financing
available to project companies?
As in other jurisdictions, foreign investors may structure their investment as either a Myanmar subsidiary company or branch. It is typical
for foreign investors to use a subsidiary structure since branches will
not be able to obtain certain important permits or approvals such as
Myanmar Investment Commission (MIC) Permit.
Loan finance is generally obtained offshore. However, the
International Finance Corporation is currently engaged in a project to
develop a local bond market in Myanmar, and as noted in the first question, the Central Bank of Myanmar (CBM) has been liberalising barriers
to foreign investment in Myanmar’s banking sector, improving financing
for Myanmar projects.

PUBLIC-PRIVATE PARTNERSHIP LEGISLATION
Applicable legislation
27 Has PPP-enabling legislation been enacted and, if so, at what
level of government and is the legislation industry-specific?
There is no statutory framework governing PPP projects in Myanmar.
The Office of the President of Myanmar issued Directive No. 2/2018 on 30
November 2018 proposing to establish a ‘Project Bank’ in which projects
open for private investment are listed. Certain projects such as PPP
projects may be registered in this bank for a public tender. Whether or
not listed in the project bank, unsolicited projects (projects proposed by
a private investor) should in principle be subjected to a Swiss Challenge
tender. The Project Bank website is http://www.projectbank.gov.mm.
A Law on Public Procurement and Asset Disposal remains pending
in Myanmar’s legislature.

PPP - LIMITATIONS

Applicable regulations

Legal limitations

25 What laws or regulations apply to typical project sectors?
What regulatory bodies administer those laws?

28 What, if any, are the practical and legal limitations on PPP
transactions?

The primary environmental legislation in Myanmar is the Environmental
Conservation Law (Law No. 9/2012) (ECL) which requires certain businesses, workplaces, factories and workshops to obtain a permit from
Ministry of Natural Resources, Environmental Conservation and
Development Affairs (MONRECDA) prior to conducting their business.
The MONRECDA has issued Notification No. 616/2015 under section
42(b) of the ECL to prescribe the Environmental Impact Assessment
Procedure (EIAP). The EIAP sets out when prior permission is required
and the process for obtaining it through conducting an environmental
impact assessment. Such permission is typically likely to be required for
project financed projects.
No Myanmar bank has to date adopted the Equator Principles
developed internationally with respect to managing environmental and
social risks of projects.
On 15 March 2019, Myanmar enacted a new Occupational Safety
and Health Law (Law No. 8/2019), which applies to oil and gas, port,
communication, transport and other businesses under section 4(i) of
that law. However, this law has not yet been fully implemented.

Owing to Central Bank of Myanmar (CBM) instructions to state and
regional governments to only accept payments, and directions to private
businesses to undertake local transactions, in Myanmar kyat, government parties often propose payment in kyat although the amount is
calculated in US dollars. This can raise bankability issues because of the
low convertibility of the kyat, which raises significant foreign exchange
risks for foreign currency-denominated loans. There are limited options
to hedge currency risks in Myanmar. It is advisable to deal with issue
at the outset with government partners when considering projects
in Myanmar.
Myanmar currently does not have a regime to control long-term
fiscal obligations and every spending commitment by the government
needs to be enacted as a Union Budget Law in each year. This potentially poses risks for investors seeking long-term fiscal commitments by
the government. Government guarantees are another issue. These have
rarely been given to date and Directive No. 2/2018 issued by the Office
of the President of Myanmar on 30 November 2018 states that a government guarantee will only be given to projects subject to a public tender.
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PPP - TRANSACTIONS
Significant transactions
29 What have been the most significant PPP transactions
completed to date in your jurisdiction?
Significant recent PPP transactions include Myanmar’s airports, in
particular the international airports in Yangon and Mandalay, and major
highways in Myanmar, as well as the Myingyan IPP. Major recent project
financings include the Yetagun gas pipeline, Shwe gas and oil pipeline,
MPRL E&P office building, Rosewood Yangon Hotel and Myanmar Fibre
Optic Communication Network.
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Key developments of the past year
30 In addition to the above, are there any emerging trends or
‘hot topics’ in project finance in your jurisdiction?
The liberalisation of restrictions to foreign investment in the banking and
insurance sectors have been significant developments in the past year.
The Project Bank is a platform to facilitate the effective, coordinated and transparent identification and financing of major investment
projects in Myanmar. It is an open, interactive, web-based platform
designed to highlight investment projects.
In addition, a further round of tenders are expected to be called this
year for oil and gas exploration, and other short-term power generation projects are expected to meet the shortfall in Myanmar’s energy
demands. As a precursor to incentivise such projects, on 25 June 2019,
the Ministry of Electricity and Energy raised electricity tariffs for the first
time in five years, improving the viability of power supply in Myanmar.
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Coronavirus
31 What emergency legislation, relief programmes and other
initiatives specific to your practice area has your state
implemented to address the the pandemic? Have any existing
government programmes, laws or regulations been amended
to address these concerns? What best practices are advisable
for clients?
On 27 April 2020 the government issued the Covid-19 Economic Relief
Plan, which is designed to meet current exigencies and measures to
mitigate the effect of covid-19 on the economy. One measure announced
as part of this plan is a tender for major solar power projects, announced
on 18 May 2020.
Restrictions to movement within, and to, Myanmar related to
covid-19 may affect the operation of, and investment in, projects in
Myanmar in the short-medium term, as in other jurisdictions. In addition, there continue to be restrictions on the operation of businesses, to
minimise the risk of the spread of covid-19, including requirements for
inspections of workplaces by authorities.
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